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STATEMENT 

This memorandum is submitted in support of defendants 
objection to the admission of evidence relating to alleged similar 
crimes of defendant Cruz. 

PRIOR SIMILAR ACTS OF 
DEFENDANT CRUZ ARE INADMISSIBLE 

Evidence of other crimes is admissible if relevant, 
except when offered solely to prove criminal character. United 
States v. Papadakis . 510 F. 2d 287, 294 (2 Cir. 1975). Even under 
t 'i older, limited rule, such evidence was admissible when used to 
prove intent. The Second Circuit, however, has established 
parameters into which the use of this evidence must fall in order 
that the admission not be an abuse of discretion. That the grounds 
for admission of such evidence have been extended from certain 
enumerated reasons to "any purpose other than... does not alter 
those factors to be taken into consideration when a certain 
"puroose" is stated. 
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This case falls squarely within the ambit of United 
! states v. De Cicco , 435 F. 2d 478 (2d Cir. 1970), in which it was 
held error to admit into evidence the prior acts of misconduct of 

! two of the defendants to show intent. 

The government in De Cicco . wherein the charge was that 
of transportation of stolen goods in interstate commerce, introduced 


evidence of prior similar acts to prove intent. The Second Circuit 

found such admission to be an abuse of discretion holding that the 

Government's case did not raise any substantial issue of intent, 

nor did the defense attempt to concede the act while disclaiming 

intent. The chief government witness' testimony, 

"if believed, leads ineluctably to the 
conclusion that the defendants knew 
what they were doing.. .Therefore, what¬ 
ever probative value the prior crimes 
of (the defendants) added to the pro¬ 
secution's case on the issue of defend¬ 
ants' intent to commit conspiracy... 
was far outweighed by the unwarranted 
inference the jury was permitted to 
draw that the defendants were a contin¬ 
uing band of art treasure thieves and 
'fencers'." United States v. De Cicco , 
supra at 484. 

So, too, in this case, if the testimony of the chief 
prosecution witness is to be believed, there can be no question 
as to the intent with which the alleged acts were performed. 

• The Advisors Notes to the Federal Rules of Evidence 
express:the same view. "The determination must be made whether 
the danger of undue prejudice outweighs the probative value of 
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the evidence, in view of the availability of other means of proof 
..." (Emphasis supplied) Advisors Notes to Rule 40-4 (b). If the 
jury believes Richards, the alleged acts were performed; there can 
be no question of the defendants' intent. If the jury does not 
believe Richards, the acts alleged did not occur and intent is 
irrelevant. The proof of intent through the same means to be used 
to prove the crime obviates the necessity for this evidence. 

The rule that the element of intent must be a substantial 

issue in the trial to allow proof of prior similar acts to show 

intent finds strong support in this Circuit. The element of intent 

must be placed "in issue either by the nature of the facts sought 
to be proved by the prosecution or the nature of the facts sought 
to be established by the defense." United States v.— Bretthol z. , 

485 F.2d 483 (2 Cir. 1973). A prime consideration is whether there 
is a real necessity for such evidence created by a sharpening of 
the issue, either by the prosecution or the defense. United States 
v. Byrd , 352 F.2d 570, 575 (2 Cir. 1965). Should the defendant, 
in opening, put intent in issue, such evidence would be admissible 
on the direct case. United States v. Cohen , 489 F.2d 945 (2d Cir. 
1973). 

In Brettholz the admissibility of prior similar acts was 
upheld on the ground that the defendants had themselves placed 
intent in issue by the very nature of the defense. United State _s 
v, Brettholz , supra at 486. But where the defense, as in De_Cicco, 
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speaks to the credibility of the main witness and attempts to 
shake or discredit his testimony, the issue of intent is not 
substantial enough to overcome the effect of the prejudice to 
defendants, and must therefore be excluded from the direct case. 
United States v. De Cicco , supra at 483. 

CONCLL’S ION 

The proffered evidence of alleged prior similar acts of 
Defendant Cruz is not admissible in the trial of this action 
because there does not exist a sufficient question of intent to 
overcome the prejudice such evidence will create in the minds of 
the jurors. 

Respectfully submitted, 

CAROL MELLOR, Of Counsel PHILIP PELTZ 

Attorney for Defendant Quinones 
32 Court Street 
Brooklyn, New York 11201 

GEORGE SHEINBERG 
Attorney for Defendant Cruz 
66 Court Street 
Brooklyn, New York 11201 
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47 MR. PELTZ: Yes, so I'm sayinq if he drove 

that frankfurter truck each for two months, that 
would only take us back to April *74, not back to 
February. 

I'll waive any other rebuttal. 

THE COURT: I want to take ten minuter to 

i 

review my notes that I have been going through 
last night and lunch time. 

MR. LEVIN-EPSTEIN: The Government has the 

exhibits if you want them. 

THE COURT: Let me have them. I have them 

pretty well in mind. 

MR. LEVIN-EPSTEIN: I'm just collecting them 

now. 

(Recess taken.) 

(After recess.) 

THE COURT: Generally, I've considered all 
the argument that I've heard and I've reviewed be¬ 
fore now my notes which are generally fairly copious 
and I think accurate. 

The case has been vigorously tried and well 
tried by all counsel. I don't know how they could 
have done any better. 

I recognize there are two basic inconsistencys 
of the Government case. First, with respect to the 
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time of the event and secondly with respect to 
Mr. Richmond's memory and there's one mystery 
as to whether Mr. Richards or anyone went to 385 
Palmetto Street between Detective McGroarty's two visi 
but there's no evidence that he entered 385 or that 
there was any cocaine there at the time or that he 
brought any cocaine out. 

It’s a matter of circumstantial evidence that 
might support some inferences favorable to defend¬ 
ants but I don't think it is conclusive. 

I'm inclined to take Detective McGroarty's 
estimates of time as most accurate, but I don't 
know that I have to decide them precisely. 

There's no doubt in my mind about certain 
facts. First, that Detective McGroarty and Officer 
Poster bought cocaine from Richards on February 19, 


ts 


1974. 


Second, that Mr. Cruz and Mr. Quinones were in 
999 Bushwick Avenue at the time in the basement 
room. 

Third, that they arrived there after Detective 
McGroarty and Officer Poster had come in for the 
second time. 

Fourth: that Ronald Richards told Detective 

McGroarty the cocaine had been brought in by the 
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people who had arrived just before he went out 
of the room. 
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I can imagine reasons why Mr. Richards might 
lie as to the source of his cocaine, but I think it's 
more likely that he was telling the truth with respec 
to this particular occasion and that is corroborated^ 
I believe, by the evidence of Mr. Cruz had dealt 


t 


in cocaine before, not only pursuant to Mr. Richards 'j 
testimony but also according to Officer Castro's 
testimony. 

That indicates to me that his purpose in 
coming to 999 Bushwick Avenue was to deliver cocaine. 

I find beyond a reasonable doubt that 
Mr. Cruz came to 999 Bushwick Avenue on February 19, 
1974, to sell cocaine; that he had a quantity 
in his possession and that he distributed it to 

I 

Mr. Richards and therefore I find him guilty on both 
counts, and I deny the motions for acquittal. 

As to Quinones, I think it is more likely 
than not he was acting in concert with Mr. Cruz, 
came there to protect his interest and perhaps those 
of his in-laws in collecting his share or their 
share of the proceeds of the cocaine; however, the 
corroboration of Richards' testimony was less 
substantial on Cruz — on Quinones than in the 
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case of Cruz. 

I don't think the business card can be given 
quite as much weight as Mr. Levin-Epstein wanted to 
put on it. 

And assuming that Mr. Quinones lied on the 
witness stand to protect himself and incidentally 
to protect Cruz, I don't think that's enough to shov*j 
that he received the money that Richards said was 
given to him. 

Subsequently, I find there is a reasonable 
doubt of Mr. Quinones's guilt. I find him not guilty 
on both counts, and I grant the motion for acquittal. 

I'm uneasy about releasing somebody that's 
likely to be a drug dealer, but I think that's the 
consequence of the Government's burden of proof 
beyond a reasonable doubt, and I hope that 
Mr. Quinones will learn a lesson from his narrow 
escape and separate himself entirely from any deal¬ 
ings in cocaine or any other illicit drugs. 

MR. SHEINBERG: Might I take exception to your 
Honor's ruling in that if your Honor finds one of 
the defendants, pursuant to the indictment as was 
submitted, guilty beyond an reasonable doubt and 
the other defendant not guilty in the credible testi¬ 
mony or the testimony, your Honor must find, as a 





matter of, I think, of law, if your Honor believed 
Quinones' testimony or believed that Quinones was 
there and what he testified to, your Honor must 
find the co-defendant not guilty by the matter of 
the testimony of Mr. Quinones — 

THE COURT: Nobody took exception to my 
charge at the first trial. The Jury could find both 
guilty, both not guilty or one guilty and one 
not guilty. 

I think the fact that I received evidence 
with respect to Mr. Cruz which was not admissible 
with respect to Mr. Quinones is a factor. 

I deny your motion. 

MR. SHEINBERG: Of course, ray exception was taken 
at the time this morning — when we started this case 
as to the prior acts, but if your Honor found as a mat¬ 
ter of fact that both defendants were there at the 
same time and if your Honor found as a matter of fact 
that Quinones who testified that he was there to buy 
marijuana, if your Honor found as a matter of ffact 
they were in each other's company, accompanying each 
other the entire time, your Honor must find as a 
matter of fact that the testimony of Mr. Richards 
that Mr. Cruz turned over a certain packet of 
cocaine from him and received money in return was 
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untrue and, your Honor, therefore reasonably and 
logically must find that Cruz was not guilty, for 

another reason. 

MR. LEVIN-EPSTEIN: Of course the converse 
to that argument, your Honor, if you find Richards 
believable as to the portion you found him believable, 
you must find him believable to the portion expect¬ 
ing Mr. Quinones. 

MR. SHEINBERG: The inference should be if 
your Honor has found one defendant not guilty be¬ 
cause of what he states to be the facts, then your 
Honor must find the other defendant not guilty also. 

This is not a Jury where they can speculate. 

It was testimony given as to what occurred at a 
specific time in a specific place. 

THE COURT: I’ve announced my decision and 

it stands. 

MR. SHEINBERG: My exception, of course. 

THE COURT: What's the bail status on Mr. Cruz? 
MR. LEVIN-EPSTEIN: Your Honor, according to 
the file I have,Mr. Cruz is held on $25,000 surety 
bond which has been posted by virtue of I believe 
a brick bond, meaning I think some property was put 

up. 


I'll check it now. 





